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UMITFT STATES OF ATEPICS, 


‘yrellee 
Mo. 21,408 
GRIEF FOR APPELLANT 


JEUPISBICTIONAL STATF ENT 
Aprellant, ‘‘ickael “. Yleinbart, the defendant below. 
was convicted by a jury for violation of the Sederal Narcotics 


| 
Laws, Title 21. Uniteec States Cede, Section 174, and unon 


conviction and sentence, an arreal was 2llowed by the Trial 
Court without rrerayrent of costs. This Court has juris- 

| 
diction vursuant to the rrovisions of Title 28, United 


States Code, Section 1291. 


STATEFNT OF Ti.E CASF 


Annellant, ‘tichael ”. Kleinbart, was indicted /in tvo 


Counts charsine hin with violatior of the Feceral Narcotics 


1. 


2. 
Law. The first Count of the Incictrent alleged violation 
of the provisions of Title 2€, United States Code, Sectior 
47942 and the secone Covnts ellecee violation of the rro- 
visions of Title 21. United States Code, Section 174. Anrrell- 
ent was triee ty a iurv on tot’ Counts ane was acauitted on 
Count One of the Indictment, but convictec on Count Two. 
le vas sentenced to imprisonment for a term of Ten (19) 
years. Arnellart had been aciudged a seconc offencer uncer 
the Nercotics Laws. 


The offenses alleved to have heen committed by the 


appellant occurrec on January 20, 1965, wich was Tnaueu- 


ration Pay. ie'was arrested in "oor 903 of the Cairo Votel 
in “aslineton, 7.C., hy officers of the “'etrorolitan Police 
Nepartrent, Narcotic Covad without a warrant. | 
Prior to the trial of this case, 2 motion to surrress 
evicence was filed on behalf of the arrellant and the motion 
was heard tefore the then Chief Judce “IcGuire on Arril °, 1965, 
Cfficer Mavic Paul of the “‘etrorolitan Police Penartmert, 
Narcotic Sauad, testified at the hearine of the motior. "Ne 
stated that arrellant was arrested on January 20, 1965 akout 
2:30 P.tf. inside room 903 cf the Cairo Votel, 1€15 ( Street, 
N.v., Washineton, P.C., and that the officers neither had an 
arrest nor a search warrant at thtime, ('.Tr. 4). (Counsel 


will designate the transcrirt of the bhearins *efore Judge 


3 


| 

| 

| 
“eCuire as ‘1'.Tr.') Paul state? that about 1:90 P.7f. that 

| 

| 


day he received information from a source te desionatec as 
a previous reliable sovrce’ that Kleinhart was registered 
in room 903 of the Cairo ‘‘otel under the alias of “Falco! 
and in that room was a laree ouantity of narcotics which 
had come from a drus store housebreaking in Kensington. Mary-- 
land that rrevious weekend. The informant tol¢ the officer 
| 

that he had left the hotel shortly before he mace the rhone 
call to Paul. (“.Tr. 5). 

Paul alse testified that he had rreviouslv talked to 
the “Montgomery County Police the “Monday rrevious to the 
20th about the drug store housebreakine and got the | names 
of two men allegedly involved, but neither was Kleinbart. 
C'.Tr. 6). 


After receivine the call from the informant, which Paul 


| 
stated had given him information in the vast many times that 
had been reliable, he made an attemnt to get a search warrant. 
| 
(#.Tr. 7). "e called the Mnited States Cormissioner and was 


informee by the Commissioner that he coul¢ not vet into his 


building to get a search warrant, because it was Inaueuretionr 
Day an¢ he didn't have a vass. ('.Tr. &). The Court noted 


that the Commissioner could have votter a nass to the build- 


inc. (“.Tr. 8). The officer then testified that he called 


the Court of General Sessions hut no one answere¢c the tele- 


phone. He then called an Assistant United States Attorney 


and hed a conversatien with hin. fe tol¢c him atout the in- 
formation he received, tis knovledse of the arnellant and 
the housebrealkine in “‘arylan¢ and was told hy the Assistant 
“to go ahead up there ane investigate the touseFrealing and 
talk to this rerson.’ ('.Tr. 8-9). 

After the conversation with the Assistant |.S. Attorney. 
Paul, in the comnany with Detective Servearts Panetta and 


Irving Rrewer arrive¢c at the Cairo Motel ahout 2:28 P.*'. 


They went to room 991 on the ninth floor which was directly 


next door to 903. (%.Tr. 16-11). Unon receiving rermissicn 


from the occurant of 901, Panetta went to the windows of 991] 
so that he could watch the windows of 903. Paul and Prewer 
then went to the coor of 903 anc knockec. Te @icn't say 
anything end a man's voice inside asked who was there at 
which time Pavl testified he said: ‘Police Cfficer, Netective 
Paul,’ and asked him te oven the door. (i'.Tr.11). Me then 
heard some activity in the roor and then Panetta called from 
901 that the man threw the stuff out the window. (%.Tr. 1l- 
12). Paul stated that he hanged on the door again and tol? 
the man to onen the door. !e then stated that he heard some- 
thine heavy slicing across the floor of the room and slam 
“up against the inside of the door. He then forced the door 
open ané found that 2 steel bed had been drarged and placed 


against the inside of the door. Vleinbert was standing hy 


an onen window. Fe stated that ke foune a dolonhine tablet 
| 


on the window sill and some naranhenalie lyine on a table 
| 


in the room. (i.Tr.12). 


Panetta left 991 and went down to a ledge on the roof 


of the first floor corins back with a hottle containire 28 
capsules intact and 2 broken ones (''.Tr. 12). Also in the 
room at the time of the entrv was a man named “illiam Townsley 
who was arrested for narcotic vaerancy. (".Tr. 14). 

At the conclusion of the testimony and arcunent, the 
motion to suprress was denied. (*'.Tr. 24). | 

At the beginning of the triel of this case, the moticn 
to suprress was renewed. The Court initially read ithe tran- 
script of the hearing before Judge “icCuire and a transcript 
of testimony in a cause entitled 'lnited States of America 
v. “illiam A. Townsley’ which was 2 rroceedcing in the District 
of Columbia Court of General Sessions following a remand from 
the District of Colurbia Court of Anneals. The hearing tool 
place on “farch 4, 1966 and consisted of the testimony of Te- 
tective Paul and the events in room 9C3 Cairo rotel on 
January 20, 1965. 

The Triel Judge was concerned with the question of the 
reliability of the informant. (Tr. 15). | 

A hearing was conducted out of the nresence of the jury 
on the issue of the reliability of the informant, and De- 


tective Paul was called as a witness. 


6. 

Paul testified teat the informant had heen civine hin 
information for a lone nericc of time ane bad worked with 
undercover cfficers ty takine ther into the traffic and as 
a result the undercover officers nad made about 39 cases. 
(Tr. 23-24). This went on for 2 neriod of ahout six months 
prior to the date in cuestion (January 29, 1965). Paul stated 
that he had known the informant fer a total neriod of ahout 
one and a half to two years nricr to the arrest in this case. 
(Tr. 25). The informant hae also mace purchases at a ‘nad’ 
and a search warrant had keen obtained. (Tr. 26). 

Pertainine to the information viven in this case, the 
informant had telerhoned Paul and stated that arnellant was 
in room 903 of the Cairo Fotel and that he hed narcotics 
which kad come from a pharmacy in Kensincton, Maryland. 

(Tr. 30). Paul stated that he had previous communication 
from the “onteorery County Police Derartment about 2 drug 
store housebreakiny in which narcotics were taken. (Tr. 31). 
Fe state@ thap he had also known anrellant in the nast from 
having arrested him. (Tr. 20). As far as the informant 

was concerned, Paul stated that he !new hin to use drugs, but 
could not say that he was an addict. (Tr.33). On cross-ex- 
amination it was develored that the informant's function fell 


into two basic catagories, introducine undercover agents 


and making purchases for the witness. (Tr. 35). 


Ys 
| 
It also develorec that the narcotics allegedly |found 


as a result of coing to room 903 consistine mostly of heroin 


which could not te rurchased at a drug store. (Tr. /36). 


At the conclusion of the evieence and argument, the 


Court denied the renewed motion to sunrress. (Tr. 42-43). 
| 


The Government made its onening statement in which jt 
stated that the Government would show that anrellent threw 
a bottle out of a window of 903 Cairo Fotel. (Tr. 47-C). 
That the bottle contained heroin and was in the possession 


and control of the arrellant and that he facilitated the con- 
i | 
cealment of the crues. (Tr. 47-D). That arnellant'was ob- 


served to throw the bttle out of the window and that they 
had been in anpellant's rossession on January 20, 1965. 
(Tr. 47-E). 

The first witness for the Government was John Pipanertak 
formerly of the “‘etrorolitan Police Penartment, Narcotic 
Sauae. Te testified t?.at on Januery 20, 1965, he went to 
the Cairo Fotel with Officers PFrewer and Pavl of the Narcotic 
Squad and went into room 991 of the hotel which was adjacent 
to Room 903. JI'e nositioned himself at a window in 201 where 
he could see into a window in 993. (Tr. 50-56):. Following 
some conversation with Paul, Panetta stated that he observed 
someone in underwear pass one of the windows. and throw a 


bottle out of another window. (Tr. $7). At that roint *e 


g, 
@id not recocnize the indivicual in underwear. (Tr. S&). 
The bottle fel] to the second floor roof. (Tr. 5&). After 
entry was gained into the room, Panetta came to 903 and saw 
the arnellant attired in un“‘erwear and another subject fully 
A@ressed. (Tr. $9). 

Panetta left, went to the seconc floor and retrieved a 
bottle containine 28 cansules of a write vowder and two 


broken cansules. (Tr. 60-62). 


The witness could only see the torso from the chestbone 


to just below the knee, and underwear. Fe did not see the 


figure come back from the vincow. (Tr. 70). 

On cross-examination, Panetta stated thet he could not 
actually see the fieure at the back window, Fut sav his left 
arm come out with a bottle in ‘is hand. (Tr. 73). At the 
time he saw the! fisure and the arm, he did not know how many 
persons were in’ the room. (Tr. 77). le could not see the 
individual at the back window and he did not know whether 
the other verson in the room may have been at the windcoyv. 
(Tr. 82). 

The next witness for the Government was David Paul of 
the “‘etropolitan Police Derartrent, Narcotic Sauad. After 
he testified that he went to the ninth floor of the Cairo 
Fotel and Panetta went into room 901, Paul stated that he 
went to 903 anc knocked on tre door. Fe stated that he icenti- 


fied himself. ‘I stated my name, Detective David Paul, an¢ 


9. 
I said I wanteé to sneak to “ichael Yleinhart.' (Tr, 96). 
A voice saic ‘“ait a minute,’ (Tr. 9€). 
Paul continued that he heard Panetta call out from the 
other room that ‘he threw the stuff, the tmttle out the 
window.’ (Tr. 97). At this time Paul testified: “At this 
time I bangec on the door again and I said Oren the door, 
Kleinbart, you are under arrest for violation of narcotic 
laws." (Tr. 97). After hearinse some thine being drapeed on 


| 
the floor inside the room, Paul and Brewer forced the coor. 


When Paul entered the room he testified: “I saw the) Defendant, 
| 

here, Michael Kleinbare, in his underwear. Ve had backed 
| 

toward the windows and there was a second man in the roon 


seated completely @ressed, who was seated in a chair on the 


right-hand side of the room." (Tr. $8). 

| 

Paul then went on to testify about the recovery of the 
| 


bottle by Panetta and the renoval of arrellant and the other 


man, William Townsley from the premises. | 
On cross-examination, Paul stated that at the time te 
announced that Kleinbart was under arrest for violation of 


| 
narcotic laws, he, Paul ‘%ad not seen any narcotics at that 


time. nor did ke know that a second rerson was ir the room. 
| 


(Tr. 130-131). 
The final witness for the Government, was John A. Steele, 
| 


a United States Chemist, who testified that an analysis of 


VO 
the 2€ cansules in the tcttle reveale? heroin hydrochloride. 
among other substances and an analysis of the two cansvles 
in the chewing cur wranrer revealed cocaine hycrochloride, 
among other substances. (Tr. 175). An objection was mace 
to the introducrion of the items on tte search anc seizure 
grounc. (Tr. 176-181). 

With the testimony of John Steele, the Government 
rested its case. (Tr. 186). On hebalf of the arrellant, a 
motion for judgement of acouittal was made on the eroune that 
the Government had failed to make out a rrima facie case 
that appellant had.violated the statutes in ouestion and that 
he was not seen to have had rossession of the érugs. (Tr. 
186-199). The motion was denied and the arrellant vested 
its case, renewing the motion. (Tr. 199-20). 

The Court curing its charve to the jury instructed on 
the theory of “joint nossession’, that is that arrellant 
could be convictec if the jury foune that he nossessed the 


drugs jointly with another person. (Tr. 213). This was ob- 


jected to at the conclusion of the Court's charpe. (Tr. 218). 


Durins further instructions to the jury, joint nossession was 
also covered ane objected to. (Tr. 229-23). 
The jury accuitted the arrellant of Count: One of the 
Indictment, but convicted him of Court Two. (Tr. 23¢). 
Following the conviction, the Government filed an in- 


formation alleging that anpellant had heen rreviously con- 


11. 
victee $f a violation of the ‘‘arijhuana Tax Act. (Title 26, 
U.S. Code, Section 4744). Anvellant filed a nost-conviction 
motion to relieve him of the oreration of Title 265 jERSece 
7237(d) which nrovice for mandatory renalties for subseauent 
offenders without vrobation or narole. This was supnorted 
by an affidavit of anrellant setting forth his use ané 
addiction to narcotics. The motion was areued to the Court 
on August 25, 1967 and was denied by the Court. Anpelant 
was sentenced to serve ten (10) years. All of this is set 
forth in the transcript of the proceedings of August 2s, 
1967. | 


Hence an anneal was made to this Court. 


STATUTES INVOLVED 


| 
The provisions of Title 21, U.S.C., Section 174, provide 


as follows: 


"whoever fraudulently or knowingly imnorts of 
brings any narcotic drus into the lnited States 
or any territory under its control or juris- 
diction, contrary to law, or received, or con- 
ceals, buys, sells, or in any manner facilitates 
the transrortation, concealment, or sale of any 
such narcotic drug after being imnorted or 
brought in, knowing the same to have been im- 
ported or broueht into the United States con- 
trary to law, or consnired to commit any of 
such acts in violation of the laws of the 
United States, shall be imrrisoned (as rro- 
vides) (Parenthesis added).' 


STATEMENT OF POINTS 


The Trial Court erred in cenying annellant's notion 


12. 
to suprress evirence rade tefore the trial an? renewed curins 
the course of the trial and acwittine the narcotic crues into 
evidence. 

2. The Trial Court erred in cenvine anrellant's oticn 
to relieve hin of the onreration of Title 26 Mnitedc States 
Code, Section 7237 (¢) and imrosing the ~man¢atory nenalty of 
ten (19) years witout hore of vrohation or rarole. 


3. The Trial Court erree in denying anrellant's motion 


for judsment of accuittal made at the conclusion of the 


Government's case and renewed at the conclusion of the entire 
case. 
4. The Trial Court erred in instructing the jury on 


the theory of ‘joint rossession.’ 


SUMMAPY OF APGIPSEST 

1. Arvellant contends that his mcetion to surrress 
should have heen sranted anc that it was error for the Court 
to have admittec into evicence the items allegecly seized 
at the time of his arrest in the Caire 'otel on January 29, 
1965. The officers stated that they hac received reliable 
information that anrellant had narcotics at $93 Cairo Foetel. 
In snite of the fact, that they were requirec te rresent 
their information to a neutral magistrate, and in fact ¢cie 
contact the United States Commissioner who refusec to come 
to town to take the affidavit, the officers without maine 


further effort to »resent their information to anotter 


13. 


| 

| 

| 
magistrete or judicial officer, went to the Fotel and gained 

| 


entrance to the rcom 993. TIrresrective of what rrohakle 
cause they may have bad, there were no excerntional circur- 
stances dispensing with the necessity of obtaining 2 warrant. 
2. The Trial Court, having before it the affidavit of 
appellant concerning his history of addiction and admittedly, 
apnellant was an acdict, nevertheless imnosec the mandatory 
sentence provided without hore of nrohetion or rarole. Re- 


| 
cause of the incividual circumstances of arrellant. he con- 
tends that the oreration cf Title 26, Unitedc States | Code, 


Section 7237(¢d) is unconstitutional as aprlied to arvellart. 


The mandatory sentence rrovision amounts to a cruel and un- 
usual punishment as arplied to a narcotic addict and is cis- 


proportionate to the offense and the circumstances surround - 


ine the offense. 


3. At the tire of anrellant's arrest, another! rerson 


was in the hotel room. No officer actually sav arvellant in 
possession of the hottle containins the ¢crues and it was only 


speculation that it was he whe threw the cruss out of the 


| 
window or that be exercised dominion and control over them. 


In view of the state of the evicence, it was sneculative for 


the jury to conclude that arrellant had nossession of te 


drugs to rermit the inference that he viclated the statute 

jn question. It was a auestion of sneculatinc between annell- 
. | 

and and the other man in the room. Therefore, the Government 


14. 
failed to make out a prima facie case and the Court should 
have taken the case from the jury end directed a judement 
of acauittal. 

4, “hen it was the theorv of the Gevernrrent that the 
appellant a? rossession of the Cruces in avestion, the fact 
that another rerson was founc in tre hotel room at the time 
of aprellant's errest did not, in and of itself, justifv an 
instruction that the jury could convict if it foune that 
arrellant ha’ joint rossession with anct*er. The issve of 
joint rossession did not come into rlay until the conclusion 


of the evidence and on the face of the recore, there was 


nothing to indicate that allered nossession of the drugs 


could Reve heen jointly in toth arrellant end the other man. 
There was no evidence that the drugs were in the rossession 
of one as ornosed to the other ane so therefore, there was 


no evidence justifyine joint possession in the two. 


APGUMENT 
For the purnose of argurent on Teint Se, the Court is 
invitee to read the transcrirt of the hearin on the nre- 
trial motion to sumpress before Judre “icGuire and the first 
43 pages of the trial transcrivt. 
It anreared that on January 20, 1965, which was Inausu- 
ration Day, Officer Paul of the Narcotic Souad of the “‘etro- 


nolitan Police Denartment, received a telephone call fron a 


| 
15. | 


source which he characterize¢ as a ‘nreviovs reliable source” 


that appellant was registered in rocm 203 of the Cairo Votel 


under the alias of ‘Falco’ and that there was in that room 
| 


a larve quantity of narcotics which had come from a drug 
| 
store housebreakins in Kensineton, Marvlane that previous 
weekend. The informant stated that he had left the hotel 


room shortly before the call was mace. Paul testified that 


he had previous information ahout suct a drug store | hcuse- 
breaking, but the name, Kleinbart was not siven to kim. 


Paul received this call about 1:00 P.™. 


Paul contacted the "nited States Commissicner by tele- 


nhone in order to secure a search warrant, but the Commission- 


er informed him that because it was Inaupuration Nay he 


could not set into the office at the Court Fouse as, he did 


not have a pass. Paul then attemrted te contact someone at 
the Court of General Sessions, tut received no answer on 
the telerione. Fe mace no further atternt to contact a 
judicial officer. Instead, Ne contactec en essere 
Enited States Attorney and was told to 70 and investicate 
the housebreakine an@ talk to anrarently the arpellant. 

The officer in the comnany of two other Narcotic 

| 

Officers went to the totel, directly to the ninth floor 
about 2:28 7.1%. One of the officers went inside room 90} 


to otserve the windows of 993 an¢ Paul and the other officer 


| 
went to the coor of 903. After knocking anc icentifyine 
| 


himself, he heard the officer ir J call out that the 
stuff? hed been thrown ovt of the window. fe lhaneed on 
the door asain, and called to anrellant that he was under 
arrest for violation of the narcotic laws. Frtry was ob- 
tained into the room ky force and arnellant was arrested. 
The bottle which had been thrown from the vindow was re- 
covered ty the officer who had been in room 991 and was sub- 
secuently founc to contain narcotics. Jt was admitted into 
evicence at the trial over objection. 

Parenthetically, it shevlj te noted that the vreat 
number of cansules containee heroin hydrochloride. a contra- 
band @rug. According to counsel's information, heroin hes 
not been solc in drug stores since 1914 after the nassace 


of the farrison “arcetic Act. The informants information 
concernins a larse auantity of druss from a crue store 
housebreakins was oktviouslyv incorrect. 

It is the contention of annellant that the search and 


seizure was illegal ane that the evidence should tave heen 


suppressed. 


Initiclly, the officer failed to rnresent tre information 
he receivec to a detached and neutral raristrate. "We cid 
contact the United States Commissioner, but tte Commissioner 
refused to come to town because he did not hve a nass to 
get into the Court louse. Counsel has found no recuirement 


that a Comrissioner rust be at kis office in order to issue 


17. 

awarrant. It was obviovs that the Commissioner could “ave 
core to relice teaccuarters to tave te 2*fidavit. “urther- 
more, there was nro atterrt te contact any GCereral Sessions 
Judee other than to nate a call to that Court "ouse. An- 
yvarently, no attemrt was made to contact a District [Court 
Judge. | 

The Surrere Court has held that a neutral nacistrate 
must te interzosed hetween the citizen end the nolice. 
‘icDonalé v. United States, 335 U.S. 451: Johnson v. United 


States, 333 U.S. 10. 


— 
As recently as Tecerber 18, 1967, the Surreme Court 


reiterated-this rrincinle in the case of Katz v. Unite? 


States, 2 Criminal Lav Penorter. 3965 (Tur. of Nat'l Affairs) 


when it saic:? 


: . Searches conducted without warrants 
have teen hele unlawful ‘notwithstanding | 

facts unouestionehly shovine mxobetle cause, 
fenello v. 'nitede States, 269 U.S. 2%. 33, Sor 
tre Constitution reevires ‘thet ee deliverate, 
irpartial jucement of a judicial officer.) . . 
te interrosec between the citizen anc the! 
rolice. . .''’ono Sun v. United States. 371 
TIO, 471, 481-482. ‘Over and asain this Court 
has enmrhosized that the mandate of the (Fourth) 
Amendment reouires actierence to jucicial 7rO- 
cesses,’ Unitec States v. Jeffers, 742 1. 

48, S51, and tat searches corductec eae the 
judicial rrocess. without rrior arrroval ty 
judge or mavistrate, 2s ner se unreasonable 
under the Fourth Amencrent - subject only |te a 
few specifically established and well felirested 
excertions.' 


In an earlier case of ‘eck v. Chio, 379 .S. 8&9, the 


Surrere Court nointed out at race 96: 


1° 

fn arrest without a werrant Lyresses the safe- 

euares srovided hy an objective rreceterminaticn 

of nrobeklie cause. an’ substitutes insteade the 

far less relietle rrececure of an after-the- 

event justificaticn for the arrest or searc’., 

too litelv to be subtly influerced ty the 

familiar stortcomines of hindsio st judemenrt. . - 

The nolice officers in this case circumvented the inter- 

position of a magistrate to cetermine the reliability of the 
information and rrobahle cause. It was only at the time of 
trial, did the trial Jude coneuct 7 hearine on the issue of 
the reliability of tte informant. Annellant contends that 
this did not satisfy the recuirements of the Fourth Amen¢d- 
ment, even though rrobable cause was estahlished to the 
satisfaction of the trial Jucge. For as Katz v. United 
States. supra. noints searcnes wit»out warrants are invalid 


irresrective of unauestionee establishnent of nrohable cause. 


Avrellant contends that it is implicit in Aavilar v. 


Texas, 378 U.S. 1098, that the underlyins circumstances from 


which the informant sroke must first he nresentec to a 
magistrate before tte searc is conéuctec, not during the 
course of the trial in order to justify the admissibility 
of evidence. 

Not having contacted another magistrate or juecicial 
officer, the officers soucht tre advise of an Assistant 
United States Attorney who told them to 70 and investirate 
the housebreating and talk to the nerson. 

The officers went to the hotel, directlv to the ninth 


floor, and one of ther obtained acmission to an adjoining 


Hoe 


room for the vurrose of making a surveillance of the windows 


| 
of room 903. | 


Paul went to 903 and identified himself stating that he 

wanted to talk to anrellent. After Panetta called that the 
stuff! had been thrown out the window, the Officer, with- 

out knowine for a fact that narcotics had teen thrown out of 
the window, anncunced that apnellant was under arrest for 
violation of the narcotics laws and subseaovently forced 
entry into the hotel roor. | 

Clearly, the officer dic not sufficiently announce his 
authority and nurnose when he first knocked.at the door. Ve 
had nowarrant for the search of the nremises, nor for the 
arrest of the anrellant. Fe had, in fact no authority ror 
purpose and his actions in announcing the arrest of anpellant 
and the forcine of the door were part and rarcel of illeral 
presence and activity. “one Sun v. United States, 371 U.S. 
471. 

In this case, the evidence consisting of the cansules 


of narcotics were recovered after “avine heen thrown from the 


room. In view of the totality of the circumstances; the 
> | 

presence of the officers, the ambieuous announcement of 
| 


authority and purpose, the forcine of the coor after the 

| 
announcement that something had been thrown from a window 
establishes that the throwing of the hottle was not |volun- 


| 
tary, but forced by the actions of the police. Commonwealth 


20. 
of “‘assachusetts v. Painten, 368 F.2d 142, 144 Molson v. 
United States, 226 F.2d £90, #94, and the nolice are not 
entitled to the fruits. Tris was not a case where ne force 
was used, where entry was by consent an? where the accused 


felt that he had successfully ¢isnosed of the contraband. 


See: United States v. Cachoian 564 F.2¢2 291. 


In view of all of the nrerises, anrellant contends that 
the motion to sumrress stould have heen csranted and the 
evidence should not have been admitted at te trial. 


Townsley v. United Etates. 215 A.2a 482. 


For the nurrose of areument on Point Two, the Court is 
invitee to rea¢ the transcript cf rroceecings of August 25, 
1967 and the rotion and affidavit of arrellant to relieve 
him of the oreration of Title 26 United States Code, Section 
7237(d). 

Arpellant was sentenced to serve ten years. which, rur- 
suant to the rrovision of Title 26, lnited States Code, 
Section 7237(¢d) probibits susrension of sentence or narole. 
Arpellant had rreviously been adjudged a second offender. 

On the outset, annellant should mare it clear as to wrat 
he does not contend. ArreljJant does not contend that Title 
26, Section 7237(¢) of the United States Code is unconstitu- 


tional on its face. Fe does not contend that it is without 


21. 


the rower of a lecislative hocy to nrovide for mandatory 
| 


sentences in the case of suhseavent offenders. Cyler v. 
Boles, 368 U.S. 442. 
| 
Arpellant, hewever, does contend that ir view of 


| 
anrellant's rerticular circutstances, the statute (Title 26. 
| 
U.S.C. 7237(¢d) is unconstitutional as arrlied to arnellant 
because it amounts to 2 cruel and unusual punishment. 
| 


Apnellant wes convicted of facilitatine the conceal- 
| 


ment of twenty-eipht carsules of narcotics. Ve was a rre- 


how 


vious narcotic offender. The facts rresented to the Trial 
% | 
Court in his post conviction motion, by affidavit, $ 


if 
that anpellant is a narcotics addict. Anvellant sutmits 
| 
that this is not disnuted. 
| 
Appellant is fully aware that the argument, herein, is 


not novel to this Court. I’awkins v. United States, 109 U.S. 


Arp. D.C. 338, 288 F.2d 122: Lloy¢e v. United States, 119 

U.S. Arn. D.C. 373, 343 F.2d 242° Futcherson v. United States, 

120 U.S. App. D.C. 274, 345 F.2¢ 9F4- Castle v. Unitee States. 
eee eee 


120 U.S. Arn. B.C. 398, 347 F.2d 492. 


In Castle v. Unite States, surra., Judge “rictt felt 
| 
the issue wes rronerly a matter for the Sunreme Court. 
- : bate : 
Chief Judge Tazelon, in his orinions in Lloye ane Futcherson, 


supra. expressed concern for the ~roehlem and also consicered 
| 
equal nrotection rroblems. However, as Chief Judge) Pazelon 


pointed out in Hutcherson, surra, the issue was raisec for 


the first time on apneal. In the instant case, annellant 


22. 
raised the issue tefore the imnosition of sentence. 

The Gurreme Covrt of the United States in the case of 
Robinsen v. Californic. 370 U.f. GEC, struc” down a state 
statute wrick made the status of heine an addict 2 crime. 
Cf course. anrellant was not convicted of beine an addict 
but of the substantive offerse of facilitating the cenceal- 
ment of narcotic ¢rugs. 

The issue, therefore, is not whether anrellant sroulé 
have beer: rrosecuted for a substantive offense irresnective 
of his status as an addict, but whether he sould be ‘runis*- 
ed under the severe rrovisions of Title 2€, nitede States 
Code, Section 7237(d), where the recore shows he was an. 
addict and the actual amount of narcotics introduced into 
evicence in tre case was ef a nininal cuantity. 

As Justice Pouslas stated in his concurring orinion in 
Robinsen, sunra., ‘A runishment out of all ~rorortion to the 
offense may brine it wit*in the han egainst ‘cruel and un- 
usual runishmrents.'’ 

In the instent case, annellart contends that a sentence 
which nrohibits rrobation or possibility of narole, wherein 
it is established that anrellant was an addict ane that the 


amount of narcotics introduced into evidence arainst him was 


of a small ovantity, is excessive in that it is disrrorertion- 


ate to the offense. See %'Neil v. Vermort, 144 U.S. 339° 


“eems v. United States, 217 U.S. 349, “e think that this 


25) 
is ratently obvious in view of the fact that had apnellant 


been prosecutec under Title 33, District of Columbia Code, 


Section 423, enacted bv the Coneress of the United States, 


who also enacted Title 21, 'nited States Code, Section 174, 
. . . - | 
his rossible sentence woulc, in no wise, reach the 


rortions of the sentence he has received. 


| 
In considering Point Three, terein, arnvellant submits 


that a consiceratior of te entire Covernment's case is 
| 


necessary. 


The evidence showed at that time the officers went to 


the ninth floor of the Cairo lotel, Penetta went tojan ad- 


joinine room to ohserve the windows in the room where an- 
nellant an7d a man named Townsley were eventually found. 


The officer stated that at one reint he observed a man 
I 


dressed in underwear rass by one of the windows ancithat a 


bottle was thrown from the Ekack wincow. ft that time. the 
i} 


officers did not now tow many neenle were in the room. 
“hen the officers entered te room, arrellant was ohservec 


in underwear anc the other man. Townsley was observe with 


shirt anc rants on seated in 2 chair. It was a few |minutes 
| 
after the tottle was threwn that the officers entered the 


roon, | 
| 


No one actually sow arrellant throw the bottle out of 


the window and no one could say that Townsley was not at 
i 


the window. 


24, 

It is the conterticn cf srrellant, that the evidence 
was sreculative as to whether or not snrellant was in 
nossession of the nurentics so as te warrant conviction. 
Several avestions are rresente?. Mid arrellant throw the 
bottle out cf the window? Vas the cthor man in the room in 
a nesition to throw the bottle out of the wineow? “as ar- 
cellant's rossession, if any, sufficient to warrant a fin¢c- 
ine thet it constitwted dorinion anc control. 

Cn the basis of 211 of the evivence, arrellant subrits 
that his motion for juderent of acauittal should have been 
srented. Curley v. United States, 21 U.S. Arn. F.C. 780 


> 


60 F.2¢ 229- Coorer v. United States, 94 U.S, 


343, 218 F.2¢ 39° Arellanes v. Mnited States. 302 F.2d 6f3. 


Point Four. 

For the rnurrose of consiverine this roint, the Court is 
invited to reac nazes 202 to 230 of the transcript of the 
trial. 

Purine the course of instructirs the jury. the Court 
in defining nossession. referre” to joint rossession, in 
that rossession could be established if it vere stovwn that 
apnellant tac actual or constructive rossession, alone of 
jointly with cthers. 

Appellant contends that it was error for the Court to 


have instructed the jury on the t™eory of joint nossession. 


The Government's whose theory of the 


a “ Oe 
ant ted ressession of the narcotics. At no time, curine 


the preserteticn of the evidence, die the Government 
| 
suesest that nossessior may have been jointly in tre an- 


rellant and enother. This beine the case, errellant con- 
tenes that it was error for the Court to have instructed on 
the joint nossessior theory. 


The jury sheul¢c ke instructed on issues concernine 
| 


| 
which evidence has been rresented and not directed to matters 


outsice the evicence. Welasouez Vv. Tmitec States, 244 F.2d 
416. 23-4. Corrus Juris Secundun, Criminal Law, Section 1312. 
nage 792. 

From the roint of the onening statement of counsel for 
the Governrent tothe conclusion of their case. the entire 
theory of the Government was that anrellart threw the bottle 
out of the window and was in rossession of it. In wilew of 
that rosture of the evidence and the theory of the case, it 
was error for the issue of joint nossession to ke submitted 
to the jury. CONCLUSION 

In view of the nremises herein, anrellant 


that the judgment of conviction be reversec. 


| 
MILLIM' J. GAPREP 
412 Fifth Street, No”. 
washineton, 7.C, 20002 


Counsel for Apnellant 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1. Are the trial court’s findings, that appellant’s arrest 
in his hotel room without a warrant and the seizure of 
narcotics incident thereto were lawful, supported by sub- 
stantial evidence and thus not “clearly erroneous”? 

' 2. Was appellant’s motion for judgment of acquittal 
properly denied where the evidence was such that reason- 
able men might or might not fairly find beyond a reason- 
able doubt that appellant was guilty of the crimes 
charged? 

3. Was the trial court’s instruction on “possession,” in- 
cluding “sole or joint” possession, correct under the cir- 
cumstances of this case? 
| 4, Does a ten year sentence for violation of the federal 
narcotics laws amount to cruel and unusual punishment? 


INDEX 


Counterstatement of the Case een 
A. Summary of Proceedings -------——-——----—-- — 


B. Circumstances Surrounding Procurement of Evi- 
dence 


Constitutional Provision and Statute Involved —-—- 
Summary of Argument <= = 
Argument: 


I. The trial court’s findings that the narcotics and para- 
phernalia admitted into evidence were not unlawfully 
obtained are supported by substantial evidence and are 
not “clearly erroneous” ----—------——---—— = 


. There was ample evidence from which the jury could 
conclude beyond a reasonable doubt that appellant was 
guilty of the crimes Charged... 


. The trial court’s instructions on “possession” were 
Correct an = 


The mandatory minimum sentence imposed on appel- 


lant because of his previous conviction for a narcotics 
offense does not amount to cruel and unusual punish- 
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Conclusion 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,408 


MICHAEL N. KLEINBART, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 
A. Summary of Proceedings. 


In a two-count indictment appellant was charged on 
March 1, 1965, with narcotics violations which occurred 
on January 20, 1965 (Crim. No. 219-65). Count One 
charged a violation of 26 U.S.C. §$ 4704(a) (proscribing 
transactions from packages other than the original tax- 
stamped package) ; Count Two alleged an offense under 21 
U.S.C. $174 (prohibiting facilitation of concealment or 
sale of illegally imported narcotics). After a jury trial 
before Judge Aubrey E. Robinson, Jr. on June 7-9, 1967, 


(1) 


2 


the jury returned a verdict of not guilty on Count One and 
guilty on Count Two (Tr. 230-31). An Information as 
to appellant’s previous conviction in 1958 of violating the 
Marihuana Tax Act, 26 U.S.C. § 4744, was filed on June 
12, 1967. On August 25, 1967, appellant’s motion to be 
relieved of the operation of 26 U.S.C. § 7237(d) was 
heard and denied; appellant was thereupon sentenced to 
imprisonment for ten (10) years (Sent. Tr. 1-34). 

Prior to trial, appellant filed a written motion to sup- 
press the evidence against him. A hearing was held on 
that motion on April 9, 1965 before District Judge Mc- 
Guire. Detective Sergeant David Paul, one of the arrest- 
ing officers, was the sole witness at that hearing. Appel- 
lant’s motion was denied (M. Tr. 24). On June 7, 1967,? 
when the case came on for trial before Judge Robinson, 
appellant renewed his motion to suppress. Judge Robin- 
son heard further testimony from Detective Paul with re- 
spect to the reliability of the informant in this case (Tr. 
23-39). The trial judge also considered the transcripts of 


the hearing before Judge McGuire and the motion to sup- 
press in United States v. Townsley, Crim. No. US 660-65, 


1“Tr.” refers to the transcript of the trial on June 7-9, 1967; 

“M. Tr.” refers to the transcript of the hearing on the Motion 
to Suppress held April 9, 1965; 

“Sent. Tr.” refers to the transcript of the sentencing proceeding 
of August 25, 1967; 

“Town. Tr.” refers to the transcript of the Motion to Suppress 
in the District of Columbia Court of General Sessions in United 
States v. William Townsley, Crim. No. US 660-65, held March 4, 
1966. 


2 Appellant did not appear for trial on July 22, 1965 and remained 
a fugitive until he was arrested in Maryland on May 25, 1966, on 
charges of housebreaking, grand larceny, and receiving stolen 
property. He was convicted of grand larceny and given a five year 
prison term which he was serving at the time he was returned to 
this jurisdiction to stand trial in this case. However, his Maryland 
conviction was subsequently reversed on the ground that a portion 
of the stolen property had been illegally seized from the car in 
which appellant was a passenger. However, appellant was wearing 
the complainant’s jacket and possessed the complainant’s watch at 
the time of his arrest, These items were not suppressed. Kleinbart 
v. Maryland, 234 A.2d 288 (Md. Ct. Sp. App. 1967). 


3 


District of Columbia Court of General Sessions, held 
March 4, 1966 (Tr. 14).* Based on this information, 
Judge Robinson also denied the motion to suppress (Tr. 
42). 


B. Circumstances Surrounding Procurement of Evidence. 


About 1:00 p.m., on January 20, 1965, Detective Ser- 
geant David Paul, a veteran member of the Metropolitan 
Police Department Narcotics Squad, received an unso- 
licited phone call from an individual he described as 2 
“previously reliable source of information” (Tr. 28; M. 
Tr. 5; Town. Tr. 4). Paul had known this informant for 
approximately a year and a half to two years prior to that 
date. This individual had been giving Paul information 
for a long period of time. During a six month period in 
1964, this informant had worked with the Narcotics Squad 
by taking undercover police officers into narcotics traffic, 
which resulted in the arrest of thirty persons for selling 
narcotics. This informant had also made purchases of 
narcotics for Detective Paul which resulted in the obtain- 
ing of a search warrant, narcotics arrests and seizures of 
narcotics. Furthermore, this source would pass on to De- 
tective Paul any information which came to his attention 
which would interest the Narcotics Squad. All of the in- 
formation had proven to be reliable; none had ever turned 
out to be unreliable (Tr. 23-27, 33-35). 

The informant told Paul that “Miami Mike” was regis- 
tered in Room 903 at the Cairo Hotel under the alias of 
“Falco.” The source also said that Mike had a quantity 
of drug store narcotics in that room which were the fruits 
of a drug store housebreaking which had occurred in Ken- 
sington, Maryland, the previous weekend. The informant 


2 Townsley was arrested in appellant’s hotel room along with 
appellant and charged with narcotics vagrancy. His subsequent 
conviction was reversed and remanded by the District of Columbia 
Court of Appeals to allow a hearing on a motion to suppress which 
had not been raised below. Townsley V. United States, 215 A.2d 482 
(1965). On remand, the motion to suppress was denied, and Towns- 
ley’s reconviction was not appealed. Crim. No. US 660-65. 
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said that shortly before he called Detective Paul, he had 
been in Room 903 and seen the narcotics in there (M. Tr. 
5; Tr. 28, 30; Town. Tr. 4). 

Detective Paul asked his source if he were referring to 
appellant Kleinbart, and the source answered, “Yes” (Tr. 
28). Paul had previously arrested appellant in 1958 for a 
violation of the Marihuana Tax Act and knew appellant 
by the nickname “Miami Mike” (Tr. 29; Town. Tr. 5). 
In addition, prior to receiving this call, Detective Paul had 
received 2 communication from the Montgomery County 
Police Department concerning a drug store housebreaking 
in Kensington, Maryland, which occurred the previous 
weekend. One man had been apprehended on the scene, 
while two others got away apparently with the narcotics. 
One of those two was believed by the Maryland authori- 
ties to be one Robert Hamilton; the third was unknown 
and appellant’s name had not been mentioned (M. Tr. 6; 
Tr. 31). 

January 20, 1965, was Inauguration Day, and the Unit- 
ed States Courthouse was under security. Detective Paul 
therefore called the U.S. Commissioner at his home in 
Maryland to determine whether he would be able to obtain 
a search warrant for appellant’s hotel room. The Com- 
missioner informed the officer that because it was Inaugu- 
ration Day and he did not have a building pass, he would 
be unable to get into his office to issue a warrant that day. 
He therefore would not come into town to issue a warrant. 
(M. Tr. 7-8; Town. Tr. 5, 10-12). The District of Colum- 
bia Court of General Sessions was then called, but no one 
answered the phone (M. Tr. 8; Town. Tr. 5). Paul then 
called an Assistant United States Attorney from a list of 
names provided to the police for obtaining information or 
advice when problems come up during non-working hours. 
Paul told the Assistant of the information he had received 
from his source, his knowledge of appellant and the house- 
breaking in Maryland, and the facts that the Commis- 
sioner was unavailable and no one answered at the Court 
of General Sessions. The Assistant told the officer that 
since appellant was registered at the hotel under an alias 
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and might not be there very long, Paul should go to the 
hotel to investigate the housebreaking and to talk to ap- 
pellant (M. Tr. 8; Town. Tr. 5, 18-14). 

Detective Paul, along with Detective-Sergeants Irving 
Brewer and John Panetta, then drove to the Cairo Hotel, 
1615 Q Street, N.W., arriving there about 2:28 p.m. (Tr. 
95; M. Tr. 10; Town. Tr. 5). They went directly to the 
ninth floor, and knocked on the door of Room 901, which is 
adjacent to Room 903. They obtained the permission of 
the occupant of 901 to allow Detective Panetta to look out 
the window of 901 at the windows of 903 as a precaution 
should the occupant of 903 throw any narcotics out the 
window (M. Tr. 10-11; Town. Tr. 5-6). From the rear 
window of Room 901 Panetta could see into the side win- 
dow of Room 908 and could tell if anything were thrown 
out of the rear window of Room 903 (Tr. 56, TOTO) 

Paul and Brewer went to Room 903 and Paul knocked 
at the door. Paul heard someone inside walk towards the 
door and a male voice asked who was there. Paul identi- 
fied himself as “Detective David Paul” and said he want- 
ed “to speak to Michael Kleinbart.” The voice said, 
“ ‘Wait a minute’ ” and Paul could hear someone moving 
away from the door (Tr. 96-97; M. Tr. 11; Town. Tr. 6, 
17-18). 

Meanwhile, Detective Panetta was in Room 901 with 
the door ajar (Tr. 57, 130; Town. Tr. 6). He heard a 
knock on the door to Room 903 and then heard Detective 
Paul identify himself in a loud voice and ask to talk to 
Michael Kleinbart. There was a pause, and then Panetta 
saw someone wearing underwear run past the side win- 
dow of Room 903 towards the back window a few feet 
away. A “flashing second” later Panetta saw a naked left 
arm come out the rear window of Room 903 and throw a 
bottle which landed on the roof of the second floor seven 
floors below (Tr. 57-58, 69-70, 78, 80-85). Panetta hol- 
lered to Paul that someone had thrown the “stuff” out the 
window in a “bottle” (Tr. 57, 78). 

“Almost instantaneously” when he heard someone mov- 
ing away from the door inside Room 9038, Detective Paul 
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heard Panetta yell that “he threw the stuff, the bottle out 
the window,” which indicated to Paul that narcotics were 
being discarded (Tr. 97, 129-30; M. Tr. 12; Town. Tr. 
6,17). Paul banged on the door again and said, “ ‘Open 
the door, Kleinbart, you are under arrest for violation of 
narcotic laws.’” He then heard something heavy sliding 
along the floor inside and it slammed up against the inside 
of the door. Detectives Paul and Brewer forced the door 
| open at that point and found a steel bed had been placed 

up against it (Tr. 97, 115-17, 180; M. Tr. 12; Town. Tr. 
6-7). 

Appellant Kleinbart was standing in Room 903 near the 
rear window dressed only in his underwear (Tr. 58, 98, 
171; M. Tr. 12; Town Tr. 7). Appellant was immedi- 
ately placed under arrest (Tr. 128; Town. Tr. 7). On 
the rear window sill, Paul found one tablet of Dolophine, 
a drug store narcotic (Tr. 37; M. Tr. 12). The only other 
occupant of the room was William Townsley, who was 
seated in a chair on the right side of the room when the 
officers entered next to a table upon which were found 
narcotics paraphernalia. Townsley was fully dressed in 
pants and a long-sleeved shirt (Tr. 80-83, 98-99, 131-32, 
142-43; M. Tr. 12; Town. Tr. 7). 

Panetta had followed the flight of the bottle thrown 
from the window of Room 903 until it landed on the sec- 
ond floor roof (Tr. 58, 70). Paul looked out the side win- 
dow of Room 903 and Panetta pointed out the object which 
appeared to Paul to be a bottle. Paul kept his eye on it 
while Panetta went down to the second floor roof and re- 
trieved this object. Panetta returned to Room 903 and 
handed Paul a bottle labeled “Amitone.” Inside the bottle 
were 26 loose capsules containing a white powder, 2 brok- 
en capsules, and two capsules containing a white powder 
wrapped in a piece of paper (Tr. 60-62, 101-102, 124-127, 
136; M. Tr. 12; Town. Tr. 7). At trial, Treasury Chem- 
jst John Steele testified he found heroin in the 26 loose 
capsules, cocaine in the two capsules wrapped in a piece 
of paper, and traces of heroin on some of the narcotics 
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paraphernalia and empty capsules found on the table (Tr. 
175-83). 

At the time of his arrest, appellant stated that he had 
thrown the bottle out the window and that all the cap- 
sules, the tablet and the paraphernalia were his. He fur- 
ther stated that he had purchased fifty capsules the day 
before at $1.50 a capsule, that he was using some of it 
himself, and that he was selling some of it at $2.00 a 
capsule (M. Tr. 18, 16; Town. Tr. 7).* 

Appellant did not testify either at the motion to sup- 
press hearing before Judge McGuire, at the renewed mo- 
tion to suppress hearing before Judge Robinson, or at 
trial. Appellant rested his case at trial without intro- 
ducing any evidence following the trial judge’s denial of 
his motion for a judgment of acquittal at the conclusion 
of the government’s case (Tr. 199-200). 

Judge McGuire found that the security requirements of 
Inauguration Day which prevented the U.S. Commission- 
er from having access to his office in the United States 


Courthouse to issue warrants created exceptional circum- 
stances which justified appellant’s arrest without a war- 
rant (M. Tr. 19). 

After considering the testimony before Judge McGuire, 
the testimony in the motion to suppress in Townsley, and 
the testimony before him on the reliability of the infor- 
mant, Judge Robinson concluded (Tr. 42-48) : 


1) that the officers had sufficient information when they 
went to Room 903 at the Cairo Hotel to conduct an inves- 
tigation into the housebreaking ; 

2) that the reliability of the informant and his infor- 
mation about what was in Room 903 plus Officer Panetta’s 
observations from Room 901 of the arm throwing a bottle 
from Room 903 created probable cause that an offense was 
being committed in the officers’ presence which justified 
appellant’s arrest and the subsequent seizure of the bottle 
containing narcotics and the narcotics paraphernalia ; and 


4 Appellant’s admissions were not proffered or introduced by 
the government at trial. 
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3) that the possibility that appellant, who was regis- 
tered at this hotel under an alias, would not remain there 
for an extended period of time plus Detective Panetta’s 
observation of an attempt to destroy or discard contraband 
were exceptional circumstances which justified the entry 
into appellant’s hotel room, his arrest and the seizure of 
evidence without a warrant. 


CONSTITUTIONAL PROVISION AND STATUTE 
INVOLVED 


The Fourth Amendment to the Constitution of the Unit- 
ed States provides: 


The right of the people to be secure in their per- 
sons, houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated and no 
Warrants shall issue, but upon probable cause, sup- 
ported by Oath or affirmation, and particularly de- 
scribing the place to be searched, and the persons or 
things to be seized. 


Title 21, United States Code, § 174, provides: 


Whoever fraudulently or knowingly imports or 
brings any narcotic drug into the United States or 
any territory under its control or jurisdiction, con- 
trary to law, or receives, conceals, buys, sells, or in 
any manner facilitates the transportation, conceal- 
ment, or sale of any such narcotic drug after being 
imported or brought into the United States contrary 
to law, or conspires to commit any such acts in viola- 
tion of the laws of the United States, shall be im- 
prisoned not less than five or more than twenty years 
and, in addition, may be fined not more than $20,000. 
For a second or subsequent offense (as determined 
under section 7237(c) of the Internal Revenue Code 
of 1954), the offender shall be imprisoned not less 
than ten or more than forty years and, in addition, 
may be fined not more than $20,000. 

Whenever on trial for violation of this subsection 
the defendant is shown to have or to have had posses- 
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sion of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction un- 
less the defendant explains the possession to the sat- 
isfaction of the jury. 

For provisions relating to sentencing, probation, 
ete., see section 7237 (d) of the Internal Revenue 
Code of 1954. 


SUMMARY OF ARGUMENT 


I 


The trial court’s findings that 1) the officers were justi- 
fied in going to appellant’s hotel room to conduct an in- 
vestigation, that 2) the reliable information they had, 
combined with their observations at the hotel of a bottle 
being thrown from Room 903, created probable cause that 
a narcotics offense was being committed in their presence 
which justified appellant’s arrest, and that 3) exigent cir- 
cumstances were present which permitted their entering 


appellant’s hotel room without a warrant to make that ar- 
rest and subsequent seizure are supported by substantial 
evidence in the record and are legally sound. On review, 
these findings cannot be said to be “clearly erroneous.” 
Therefore, the narcotics evidence was properly admitted 
at trial. 


Il 


There was sufficient evidence from which the jury could 
infer that the man wearing only his underwear in Room 
903 threw the bottle containing narcotics out the rear win- 
dow of that room. Since appellant was the only one in 
that room wearing only underwear reasonable men could 
infer beyond a reasonable doubt from all the circum- 
stances that appellant had the requisite possession of these 
narcotics to sustain his guilt for the crimes charged. 
Hence, the trial court properly denied appellant’s motion 
for a judgment of acquittal. 
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The trial court’s instructions on “possession,” taken as 
a whole, clearly charged the jury that the possession which 
would support an inference of guilt must be that of appel- 
lant himself, either alone or jointly with others, and not 
that of some other person on the premises. However, the 
court was not required to instruct that the government 
must prove beyond a reasonable doubt that appellant’s pos- 
session was “exclusive” of all others. Therefore, appel- 
lant’s objection to this instruction was properly overruled. 


IV 


The mandatory minimum sentence imposed on appellant 
because of his previous conviction for a narcotics offense 
does not constitute cruel and unusual punishment in viola- 
tion of the Eighth Amendment. Robinson v. California, 
370 U.S. 660 (1962), cannot be relied on for the proposi- 
tion that possession, sale or use of narcotics by an addict 
runs afoul of that amendment; indeed that decision reaf- 
firms the power to penalize for such offenses. In view of 
the several cases in this jurisdiction which have rejected 
appellant’s contention, his argument is without merit. 


ARGUMENT 


I. The trial court’s findings that the narcotics and para- 
phernalia admitted into evidence were not unlawfully 
obtained are supported by substantial evidence and are 
not “clearly erroneous.” 


Appellant’s sole contention in seeking to suppress the 
narcotic evidence introduced at trial is that his arrest and 
the subsequent seizure of the bottle containing narcotics 
and the narcotics paraphernalia were illegal because the 
arresting officers failed to obtain a warrant before going 
to and entering appellant’s hotel room to make their arrest 
and seizure. 

Appellee submits that the trial court’s findings that 1) 
the officers were justified in going to the hotel room to con- 
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duct an investigation, that 2) the reliable information 
they had, combined with their observations at the hotel, 
created probable cause that a narcotics offense was being 
committed in their presence which justified appellant’s ar- 
rest, and that 3) exigent circumstances were present 
which permitted their entering appellant’s hotel room 
without a warrant to make that arrest and subsequent 
seizure are supported by substantial evidence in the rec- 
ord. Therefore, on review by this Court, these findings 
cannot be said to be “clearly erroneous.” See ( Sheilah C.) 
Hicks v. United States, U.S. App. D.C. ——, 382 
F.2d 158, 161 (1967); (Henry) Jackson v. United 
States, 122 U.S. App. D.C. 324, 326-27, 353 F.2d 862, 
864-65 (1965). 

Indeed the evidence as to the procedure followed by the 
officers in this case is clear and uncontradicted. Detective 
Paul received information from an informant on the after- 
noon of Inauguration Day that appellant was in Room 
903 of the Cairo Hotel registered under an alias and was 
in possession of narcotics which were the fruits of a drug 
store housebreaking committed in Maryland the previous 
weekend. The informant told Paul he had just been inside 
Room 903 and had seen the narcotics in there. Detective 
Paul’s testimony before Judge Robinson clearly established 
that his informant was a “previously reliable source of in- 
formation.” McCray v. Illinois, 386 U.S. 300, 302-04 
(1967). Thus, Paul’s testimony informed the court of 
the “underlying circumstances from which the informant 
concluded that the narcotics were where he claimed they 
were, and some of the underlying circumstances from 
which the officer concluded that the informant * * * was 
‘credible’ or his information ‘reliable.’” Jd. at 304; Agui- 
lar v. Texas, 378 U.S. 108, 114 (1964). This informa- 
tion, combined with Paul’s knowledge of the housebreak- 
ing and that appellant was a prior convicted narcotics of- 
fender would, we submit, have justified a magistrate in 
issuing a search warrant for appellant’s hotel room. Mc- 
Cray v. Illinois, supra; Jones v. United States, 362 US. 
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257, 267-72 (1960). Appellant does not contend other- 
wise. 

The officer’s first response was to seek to obtain just 
such a search warrant. However, because it was Inaugu- 
ration Day the United States Courthouse was under se- 
curity. The U.S. Commissioner when reached at home in 
Maryland stated that he did not have a building pass and 
therefore could not get into his office to issue a warrant. 
No one answered the phone at the Court of General Ses- 
sions. Thwarted in his attempts to obtain a search war- 
rant, Det. Paul sought the advice of an Assistant United 
States Attorney, and it was pursuant to the Assistant’s 
advice that Paul and his fellow officers went to the Cairo 
Hotel to investigate the housebreaking and to talk to ap- 
pellant. 

Clearly “the police were not seeking to bypass the com- 
missioner.” Robbins v. MacKenzie, 364 F.2d 45, 49 (1st 
Cir.), cert. denied, 385 U.S. 913 (1966). In seeking the 
advice of an Assistant United States Attorney when frus- 
trated in their attempts to obtain a warrant, the officers 
cannot be said to be acting arbitrarily or unreasonably. 
The Assistant readily recognized the exigencies of the sit- 
uation confronting the officers. Reliable information had 
been provided that a convicted narcotics offender was reg- 
istered in a District of Columbia hotel under an alias and 
was in possession of narcotics stolen a few days before 
from a drug store in another jurisdiction. The likelihood 
that appellant would leave the hotel and/or consume or 
dispose of the narcotics was sufficiently great that a delay 
of even one day before taking some appropriate action 
would undoubtedly have prevented effective law enforce- 
ment. Chappell v. United States, 119 U.S. App. D.C. 356, 
359-60, 342 F.2d 935, 938-39 (1965). 

However, rather than risk a violation of the Fourth 
Amendment by an arrest or search in appellant’s hotel 
room without a warrant, the Assistant advised the offi- 
cers to go to the hotel to investigate the housebreaking by 
talking to appellant. It cannot seriously be contended 
that, by following this advice and proceeding to appellant’s 
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hotel room, knocking on the door, and announcing their 
identity and desire to talk to appellant, the officers acted 
unlawfully. Robbins v. MacKenzie, supra; United States 
vy. Cachoian, 364 F.2d 291, 292 (2d Cir. 1966) ; United 
States v. Gorman, 355 F.2d 151, 158-60 (2d Cir. 1965) ; 
Ellison v. United States, 93 U.S. App. D.C. 1, 3-4, 206 
F.2d 476, 478-79 (1953). 

As the Supreme Court said recently in Hoffa v. United 
States, 385 U.S. 293, 310 (1966) : 


There is no constitutional right to be arrested. The 
police are not required to guess at their peril the pre- 
cise moment at which they have probable cause to ar- 
rest a suspect, risking a violation of the Fourth 
Amendment, if they act too soon * * *, Law enforce- 
ment officers are under no constitutional duty to call 
a halt to a criminal investigation the moment they 
have the minimum evidence to establish probable 
cause, a quantum of evidence which may fall far 
short of the amount necessary to support a criminal 
conviction. 


In response to the officer’s lawful request to speak to 
him, which request was unaccompanied by any threat of 
forced entry for the purpose of arrest, search or otherwise, 
appellant chose to throw a bottle containing narcotics out 
the window. Such a voluntary act cannot in any way be 
attributed to “illegal” police activity since none existed at 
the time. United States v. Cachoian, supra; United States 
vy. Lewis, 227 F. Supp. 483, 485 (S.D.N.Y. 1964). Appel- 
lant’s assertion that “the throwing of the bottle was not 
voluntary, but forced by the actions of the police” (Brief 
for Appellant at 19), is completely unsupported by the 
record. Appellant did not testify at any proceeding in 
this case and his subjective motives for his conduct are not 
of record; hence he may not claim that his actions were 
caused by either threatened or actual police illegality, the 
existence of which is not otherwise supported by the rec- 
ord. Cf. Pyles v. United States, 124 U.S. App. D.C. 129, 
132, 362 F.2d 959, 962, cert. denied, 885 U.S. 994 (1966) ; 
Green v. United States, 104 U.S. App. D.C. 23, 25, 259 
F.2d 180, 182 (1958), cert. denied, 359 U.S. 917 (1959). 
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Detective Panetta’s observation of a bottle being hur- 
riedly thrown from the rear window of Room 903 almost 
immediately after Detective Paul asked to talk to appel- 
lant was communicated by Panetta to Paul. This knowl- 
edge combined with the reliable information received by 
Paul from his informant, under the circumstances, justi- 
fied Paul’s belief that appellant was then illegally in pos- 
session of and was attempting to conceal or destroy nar- 
cotics. Hence, Paul “had probable cause and reasonable 
grounds to believe that [appellant] was committing a vio- 
lation of the laws of the United States relating to nar- 
cotic drugs at the time” in the officers’ presence. Draper 
v. United States, 358 U.S. 307, 314 (1959) ; McCray v. 
United States, supra; Ellison v. United States, supra.* 
The fact that the officers had not actually seen the cap- 
sules containing the white powder in the bottle before 
Paul announced his intent to arrest appellant for violat- 
ing the narcotics laws and forcibly entered the room did 
not, under the circumstances of this case, preclude these 
experienced narcotics officers from having a reasonable be- 
lief that the discarded bottle contained contraband narcot- 
ics. Brinegar v. United States, 338 U.S. 160 (1949); 
Bell v. United States, 102 U.S. App. D.C. 383, 387, 254 
F.2d 82, 86, cert. denied, 358 U.S. 885 (1958). 

Finally, the unavailability of a magistrate, the knowl- 
edge of appellant’s presence in a hotel under an alias, and 
the obvious example of what the officers reasonably be- 
lieved was an attempt by appellant to destroy or discard 
narcotics certainly constituted exceptional circumstances 
which justified the forced entry into appellant’s room for 
the expressed purpose of arresting appellant for violating 
the narcotics laws. Warden v. Hayden, 387 U.S. 294, 298- 
99 (1967); Ker v. California, 374 U.S. 28, 37-41 (1963) ; 


5 Of course, Detective Panetta’s trained observations from Room 
901 are imputable to Detective Paul who was the actual arresting 
officer. See (James E.) Smith v. United States, 123 U.S. App. D.C. 
202, 358 F.2d 833 (1966), ccrt. denied, 386 U.S. 1008 (1967). 
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Wong Sun v. United States, 371 US. AT1, 484 (1968) ; 
McDonald v. United States, 335 U.S. 451, 454-55 (1948) ; 
Chappell v. United States, supra; (Eugene) Smith v. 
United States, 103 U.S. App. D.C. 48, 254 F.2d 751, cert. 
denied, 357 U.S. 9387 (1958) ; Ellison v. United States, 
supra. Force was, of course, necessary to gain entrance 
in this case since Detective Paul’s second knock and an- 
nounced intent to arrest appellant after the bottle had 
been jettisoned was met from inside by a heavy object 
being slammed against the door. See Miller v. United 
States, 357 U.S. 30 (1958). 

Thus, it is apparent that the seizure of the discarded 
bottle containing narcotics and the narcotics paraphernalia 
in appellant’s room was incident to his arrest based on 
probable cause he was violating the narcotics laws at the 
time. The legality of such a seizure does not depend, 
therefore, on whether the police could or should have ob- 
tained a search warrant before entering Room 903. The 
lawfulness of an arrest without a warrant, whether in a 
home or hotel room or on the street, depends on the exist- 
ence of probable cause which is present when “ ‘the facts 
and circumstances within [the officers’] knowledge and of 
which they had reasonably trustworthy information were 
sufficient to warrant a prudent man in believing that the 
petitioner had committed or was committing an offense.’ ” 
McCray v. Illinois, supra; Ker v. California, supra at 34- 
35; Brinegar v. United States, supra at 175-76. Appel- 
lant does not dispute the fact that probable cause for his 
arrest was present in this case. Hence, the seizure of the 
narcotics evidence incident thereto was lawful. 

It should be noted that this is not a case where the of- 
ficers had appellant under surveillance for months with- 
out seeking a search warrant, M: cDonald v. United States, 
supra, or where probable cause was not established until 
the officers gained entrance to appellant’s room under cir- 
cumstances where contraband was not threatened with de- 
struction or removal. Johnson v. United States, 333 U.S. 
10 (1948). Nor is this a case where the record “does not 
contain a single objective fact to support a belief by the 
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officers that the petitioner was engaged in criminal activ- 
ity at the time they arrested him.” Beck v. Ohio, 379 U.S. 
89, 95 (1964). Here the officers were not relying on an 
“ancorroborated tip by an informer whose identity and 
reliability are both unknown.” Contee v. United States, 
94 U.S. App. D.C. 297, 299, 215 F.2d 324, 326 (1954); 
and see Wong Sun v. United States, supra at 480. Nor 
was appellant the subject of continuous surveillance which 
led to the planting of an electronic eavesdropping device 
in an area from which appellant sought to exclude the 
public. Katz v. United States, 36 U.S.L. WEEK 4080 
(December 18, 1967). 

In contrast, here “the officers’ conduct was entirely rea- 
sonable from start to finish.” Ellison v. United States, 
supra at 4, 206 F.2d at 479. They sought to obtain a 
search warrant immediately after receiving information 
from a reliable source. They were prevented from obtain- 
ing that warrant by the unavailability of a magistrate 
caused by the security provisions necessitated by a presi- 
dential inauguration, a situation which occurs but once 
every four years. Nevertheless, the situation required 
prompt action and, acting with the advice of an Assistant 
United States Attorney, they began an investigation which 
was expressly limited to an attempt to talk to appellant 
concerning the information they had received. At no time 
before appellant discarded the contraband in plain view of 
Detective Panetta did Detective Paul attempt to forcibly 
or peacefully enter appellant’s room or express an inten- 
tion to arrest appellant or search his room. The distinc- 
tions, therefore, between this case and Massachusetts v. 
Painten, 368 F.2d 142 (1st Cir. 1966), cert. dismissed, 
36 U.S.L. WEEK 3283 (Jan. 15, 1968); and Hobson v. 
United States, 226 F.2d 890 (8th Cir. 1955), relied on 
by appellant, are manifest. 

In Painten, two Boston policemen, knowing of a holdup 
and knowing that Painten and his companion were “sus- 
picious characters,” but having no reason to connect them 
with the crime they were investigating, “set out to arrest 
and search the men in the hope that evidence would de- 
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velop.” 368 F.2d at 143-44. They followed Painten to his 
apartment and gained entrance thereto on the pretext of 
wishing only to talk to him. However, before admitting 
the officers, Painten tossed a paper bag onto a fire escape 
which was witnessed by a policeman posted below. The 
officer went to the apartment, walked through it while his 
partners were questioning its occupants, and went out 
onto the fire escape, where he found guns and bullets in 
the bag. Ibid. Both the District Court and the First Cir- 
cuit agreed that “since the officers had no probable cause 
to arrest when they entered the apartment,” 252 F. Supp. 
851, 856-57 (D. Mass. 1966), with the intent “to search 
and arrest the men in the hope that evidence would de- 
velop,” their entry was illegal; “since their actions were 
improper, the police were not entitled to the fruits.” 368 
F.2d at 144.° 

In Hobson, the police went to appellant’s house without 
an arrest or search warrant to arrest appellant’s wife for 
a sale of narcotics made to an undercover officer one month 
before. Upon arrival, the officers identified themselves to 
the wife at the front door and demanded admittance. 
Meanwhile, appellant threw a non-descript package out a 
rear window into his backyard, which act was witnessed 
by an officer posted there. There was a dispute as to 


6 The Supreme Court at first granted certiorari in Painten, but 
on January 15, 1968. dismissed it as improvidently granted. 36 
U.S.L. WEEK 3283. Three justices dissented on the ground that the 
policeman’s subjective unlawful intention to violate the Fourth 
Amendment if he can achieve his goal in no other way, does not 
vitiate the fruits of his actual conduct which is limited to the entry 
into a home for the expressed lawful purpose of questioning the 
occupant who consents to such an entry. As Mr. Justice White 
stated: “If the policeman does more we will bar admission of the 
fruits of his illegal action. But if he does only so much as he has 
told the occupant he will do, and so less than he was willing to do, 
the occupant’s consent was to the conduct which occurred; in that 
ease there is no reason to exclude what the policeman jearns from 
doing what the occupant consented to his doing.” Id. at 3284. Mr. 
Justice Fortas, in concurring in the dismissal of certiorari, also 
stated that he did not disagree with the dissenters’ view that “the 
court below erred in relving on its inferences as to the undisclosed 
intent of the officers.” J bid. 
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whether the officers broke in before or after appellant 
threw the package. In any event they could not know the 
contents thereof before they entered. Noting that the 
probable cause for the arrest of appellant’s wife was 
doubtful since she was later acquitted as a purchasing 
agent and no warrant had been sought for her arrest in 
the month-long period, 226 F.2d at 891-92, the Eighth Cir- 
cuit held there was insufficient evidence to justify appel- 
lant’s arrest at the time of the break in. Id. at 894. 
Hence, the package containing heroin which remained on 
appellant’s property although thrown as a response to the 
officer’s illegal actions was illegally seized. Ibid. 

Here the officers’ stated and actual purpose was only to 
talk to appellant; the bottle was thrown before any at- 
tempt or threat to enter was made; observation of this act 
was communicated to Detective Paul and in this case 
created a reasonable belief that appellant was discarding 
narcotics; and entry was made for the announced purpose 
of arresting appellant for an offense reasonably believed 
to be occurring at that time. Therefore, the narcotics and 
paraphernalia were lawfully obtained and properly admit- 
ted into evidence.” 


7 Since the trial court ruled that the bottle with narcotics had 
been recovered as an incident to a lawful entry and arrest, it did 
not reach the question of whether this evidence had been abandoned 
by appellant. It is submitted, however, that by throwing this bottle 
out a hotel room window where it landed on a roof seven stories 
below immediately following the officers’ request only to talk to him, 
appellant abandoned this property. Its recovery, therefore, by the 
police, who witnessed the abandonment before they attempted to 
enter Room 903, is not a “search” or a “seizure” within the mean- 
ing of the Fourth Amendment. E.g., Hester v. United States, 265 
U.S. 57 (1924); see Massachusetts v. Painten, supra at 3284-85 
(dissenting opinion). Of course, the seizure of the narcotics 
paraphernalia in the room must be justified by the legality of the 
entry and arrest. 
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Il. There was ample evidence from which the jury could 
conclude beyond a reasonable doubt that appellant was 
guilty of the crimes charged. 


(Tr. 56, 57-58, 69-70, 72-78, 77, 78, 80-85, 91, 97-99, 
130-32, 171) 


Appellant contends that there was insufficient evidence 
that he possessed the bottle containing narcotics from 
which the jury could have found beyond a reasonable 
doubt that he was guilty; he asserts, therefore, that his 
motion for judgment of acquittal should have been 
granted. 

Appellee submits that assuming the truth of the gov- 
ernment’s evidence and viewing that evidence in the light 
most favorable to the government, as the trial court and 
this Court must, there was ample evidence from which the 
jury might or might not have found appellant guilty be- 
yond a reasonable doubt of the crimes charged. Crawford 
v. United States, —— U.S. App. D.C. —, 875 F.2d 332 
(1967) ; Curley v. United States, 81 U.S. App. D.C. 389, 
160 F.2d 229, cert. denied, 331 U.S. 887 (1947). 

The evidence at trial against appellant was as follows: 
Detective Panetta was stationed in Room 901 adjacent 
Room 903; from the rear window of Room 901 he could 
see into the side window of Room 903 and could tell if 
anything were thrown out of the rear window of Room 
903 (Tr. 56, 72, 77, 91). The door to Room 901 was ajar 
(Tr. 57, 180). Panetta heard a knock on the door to 
Room 903 and then heard Detective Paul identify himself 
in a loud voice and ask to talk to Michael Kleinbart. After 
a short pause, Panetta saw someone wearing underwear 
run past the side window of Room 903 from the direction 
of the door therein towards the rear window which was 
but a few feet past the side window. A “flashing second” 
later Panetta saw a naked left arm come out of the rear 
window of Room 903 and throw a bottle which landed on 
the second floor roof (Tr. 57-58, 69-70, 73, 80-85). Pa- 
netta hollered to Paul the substance of what he had seen. 
(Tr. 57, 78). 
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When Paul first knocked on the door of Room 903, he 
heard a male voice from inside ask who was there. After 
Paul identified himself and asked to speak to appellant, 
the voice said, “ ‘Wait a minute,” and Paul could hear 
someone inside moving away from the door (Tr. 96-97). 
“Almost instantaneously” Paul heard Panetta yell that 
“he threw the stuff, the bottle out the window” (Tr. 97). 
Upon gaining entrance a few minutes later, Paul found 
appellant standing in Room 903 near the rear window 
dressed only in his underwear (Tr. 58, 98,171). The only 
other occupant of the room was William Townsley, who 
was seated in a chair on the right side of the room when 
the officers entered. Townsley was fully dressed in pants 
and a long-sleeved shirt (Tr. 80-83, 98-99, 131-32). Paul 
recalled having to roll up a sleeve on Townsley’s shirt in 
order to examine his arm for needle marks (Tr. 182). 

From these facts reasonable men could well infer that 
appellant was the man who threw the bottle out the win- 
dow which later proved to contain narcotics. In view of 
the paraphernalia which contained traces of narcotics 
which were found in plain view on a table in the room and 
the attempt by the occupants of the room to prevent the 
officers entrance by placing a steel bed in front of the door, 
appellant’s attempt to discard this incriminating evidence 
created a sufficient inference of his knowledge of the bot- 
tle’s contents and his dominion and control thereover to 
justify his conviction. See Cooper v. United States, 123 
U.S. App. D.C. 83, 85-86, 357 F.2d 274, 276-77 (1966). 

Clearly, this was not a situation where there must have 
been a reasonable doubt in a reasonable mind of appel- 
lant’s guilt in this case. Crawford v. United States, 
supra; Curley v. United States, supra. Appellant’s mo- 
tion for judgment of acquittal was, therefore, properly de- 
nied. 
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III. The trial court’s instructions on “possession” were 
correct. 


(Tr. 197-98, 213, 218) 


The trial court gave the following instruction on the 
meaning of the term “possession” as used in the statutes 
appellant was charged with violating: 


Now, possession: The law recognizes two kinds of 
possession. There is actual possession and there is 
constructive possession. A person who knowingly has 
direct physical control over a thing, at a given time, 
is then in actual possession of it. 

Now, a person who, although not in actual posses- 
sion, knowingly has the power and the intention at a 
given time to exercise dominion or control over a 
thing either directly or through another person or 
persons, is then in constructive possession of it. 

The law recognizes also that possession may be sole 
or joint. If one person alone has actual or construc- 
tive possession of a thing, possession is sole. If two 
or more persons share actual or constructive posses- 
sion of a thing, their possession is joint. 

Mere presence in the vicinity of a narcotic drug, 
or mere knowledge of its physical location does not 
constitute possession. 

If you find beyond a reasonable doubt that the De- 
fendant, either alone or jointly with others, had ac- 
tual or constructive possession of the narcotic drug 
described in the indictment, then you may find that 
such narcotic drug was in the possession of the De- 
fendant within the meaning of the word “possession” 
as used in these instructions. 


Appellant objected to that portion of the instruction 
which dealt with “joint possession” on the ground that 
the government’s theory was that appellant alone had pos- 
session of the bottle containing the narcotics (Tr. 218). 
The trial court overruled this objection on the ground that 
appellant’s own theory was that Townsley might have pos- 
sessed this bottle despite the government’s strong circum- 
stantial case that appellant, the only one in underwear, 
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threw the bottle out the window. In view of the narcotics 
paraphernalia found on the table in plain view when the 
officers entered this single room hotel suite occupied by 
only two men, the trial court ruled that the jury was en- 
titled to consider all three possibilities, i.e., that appellant 
alone, Townsley alone, or both of them jointly had either 
actual or constructive possession of the narcotics as those 
terms were defined (Tr. 197-98). 

We submit that the trial court’s position was eminently 
correct. The above-quoted instructions made it clear that 
the government must establish “beyond a reasonable doubt 
that the Defendant, either alone or jointly with others, 
had actual or constructive possession of the narcotic drug 
described in the indictment” (Tr. 213). (Emphasis 
added.) See Miller v. United States, 121 U.S. App. D.C. 
13, 15, 347 F.2d 797, 799 (1965). The court was not re- 
quired, however, to instruct that the government must 
establish that appellant’s possession was “exclusive” of 
any other individual’s. It seems evident “from the charge 
as a whole” that the “jury could not fail to understand 
* * * that the possession which will support an inference 
of guilt is that of the defendant himself, not of some 
other person on the premises.” (Frederick H.) Scott v. 
United States, No. 20,996, D.C. Cir., January 31, 1968 
(unreported opinion). 


IV. The mandatory minimum sentence imposed on appel- 
lant because of his previous conviction for a narcotics 
offense does not amount to cruel and unusual punish- 
ment. 


(Sent. Tr. 27-28, 31) (M. Tr. 13, 16) 


Appellant contends that the mandatory minimum sen- 
tence of ten years imprisonment for this his second con- 
viction for a federal narcotics violation constitutes cruel 
and unusual punishment as applied to him because he is a 
narcotics addict. His pre-sentencing motion to be re 
lieved of the operation of 26 U.S.C. § 7237(d), which re- 
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quires this sentence, was denied by the sentencing judge 
(Sent. Tr. 31). 

In Hutcherson v. United States, 120 U.S. App. D.C. 274, 
345 F.2d 964, cert. denied, 382 U.S. 894 (1965), an ad- 
dict was arrested for drinking in public and was found to 
be in possession of a vial containing 28 capsules of heroin. 
Convicted under 21 U.S.C. § 174, he received the manda- 
tory minimum sentence of ten years because of two prior 
narcotics convictions. His argument that such a sentence 
constituted cruel and unusual punishment was character- 
ized by this Court as “so obviously unsound that detailed 
discussion is unnecessary.” Id. at 277, 345 F.2d at 967. 

In Castle v. United States, 120 U.S. App. D.C. 398, 401, 
347 F.2d 492, 495 (1964), cert. denied, 381 U.S. 929 
(1965), this Court stated that this same “argument, al- 
though neither remote nor insubstantial, is one which, in 
the light of the great weight of cases which have imposed 
such punishment, is more properly to be made to the 
Supreme Court.” 

More recently this argument was again raised and re- 
jected in (John L.) Worthy v. United States, No. 20,322, 
D.C. Cir., aff'd by order, February 17, 1967, rehearing en 
banc denied, May 2, 1967. 

Moreover, the Supreme Court’s decision in Robinson v. 
California, 370 U.S. 660 (1962), reaffirmed the legisla- 
tive authority “to regulate the administration, sale, pre- 
scription and use of dangerous and habit-forming drugs.” 
While the mere “status” of addiction cannot be made a 
crime, there are no constitutional prohibitions against 
“criminal sanctions [for] the unauthorized manufacture, 
prescription, sale, purchase or possession of narcotics.” 
370 U.S. at 60. Thus, Robinson supports the constitution- 
al validity of the penalty imposed upon appellant, and of 
the federal statutes providing for that penalty. 

Hence, appellant’s contention flies in the face of this 
Court’s numerous refusals to entertain such a challenge to 
the federal narcotics laws even as applied to possession of 
narcotics. Hutcherson v. United States, supra; Castle v. 
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United States, swpra. Without exception it has been held 
that the penalty imposed on appellant represents a clearly 
justifiable legislative response to the menace of illicit drug 
traffic. E.g., Blockburger v. United States, 284 U.S. 300 
(1932) .° 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
HAROLD H. TITUS, JR., 
WILLIAM M. COHEN, 
Assistant United States Attorneys. 


8 We note that in his affidavit in support of his pre-sentencing 
motion appellant averred that he never sold or made a profit from 
narcotics. Record in Crim. No. 219-65. However, at the time of his 
arrest appellant told Detective Paul that he had been selling some 
of the narcotics he purchased for $1.50 a capsule at the rate of 
$2.00 a capsule (M. Tr. 13, 16). We submit that this conflict renders 
the remainder of this affidavit, as noted by the sentencing judge 
(Sent. Tr. 27-28), extremely suspect. 
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APGUMENT 

Aprellant subrits that arguments and roints raised in 
the brief of the arnellee reauire a renly. 

The Government contends that (1) the officers were 
justified in going to the hotel room to conduct an investi- 
gation and that (2) after arriving there certain observa- 
tions, courled with the previous information received, vave 
them probable cause to arrest the aprellant and gain entry 
into the room. 

Appellant contends that regardless of the characteriza- 
tion rlaced upon the officers' actions in goinp to the kotel 
room, i.e. to conduct an investigation. ‘“e submit that the 
facts and evidence conclusively show that the officers in-_ 
tended to effect a search of those premises, having been 
frustrated in their attempt to obtain a search warrant. 

Officer Paul testified that he received a telerhone 
call from a "rreviously reliable source" that one Kleinbart, 
of ‘Miami Mike" was registered at the Cairo Hotel, Room 
903, under the name of ‘Falco’. 

The source informed Paul that there were a auantity of 
narcotics! in the room which had been previously taken from a 
drug store housebreaking in Kensington, Maryland that weekend 


Paul’ had previous information as to the housebreaking, 


but no information that Kleinbart was connected with it. It 


developed that the narcotics found were, in fact, not drug. 


store narcotics, save for one Dolophin tablet found on the: 


2. 
window sill. There was nothing to connect this tablet with 
the housebreaking. | 

Armed with this knowledee, Paul testified that he at- 
tempted to obtain a search warrant. He contacted the United 
States Commissioner at home, but the Commissioner refused 


to come to town to issue the warrant. 


Paul's only other etcennt to obtain a judicial officer 
was to call the Court of General Sessions, but received no 


answer from the telephone. No further attemrt was made to 
contact any Judge ot Magistrate. 


After being advised by the Assistant U.S. Attorney to go 
to the hotel and talk to this person (meaning, perhaps 
Kleinbart) the officers went directly to the ninth floor of 
the Hotel. | 


Even though this was a hotel, with a front desk which 


maintained a register of guests, no attemnt was made prior to 


going to the ninth floor to ascertain whether or not, in fact, 
a "Falco" was registered in room 903. The officer" s explana- 


tion for this was that they were fearful that a call would be 


| 
made to the room alerting the occunants that the police were 


on their way. However, it apparently never occurred to the 
officers to post one of their member at the desk to insure 
that a call would not be made. This does not necessarily in- 
Ply that force could be used to prevent a desk clerk from 
making a call, but surely the rnresence of an officer would 


certainly have frustrated such an attempt. 


3. 

In other words, when the officers went to the ninth 
floor of the hotel they had no corroborative knowledse that 
appellant was at the hotel and in Poom 903. 

In toto, the officers did not have rersonal knowledge 
that appellant was in the hotel room until after the entry 
was effected. The voice inside the room did not acknowledge 
that he was appellant when the officer first announced his 
rresence. 

Furthermore, the officers did not know the contents of 
the bottle thrown until after it was recovered and the 
officers were in the roor. 

Finally, appellant was placed under arrest prior to the 
forced entry into the hotel room for violation of the nar- 
cotics laws and before the bottle was recovered. 

The sum total of the information concerning the occu- 
pancy of the hotel room and the identity of aprellant came 
from the telephone call, and before actual entry was effected 
into the hotel room, the identity of arnellant as being the 


occupant was not versonally known to the officers. 


The Government cites the case of Draner v. United States, 


358 U.S. 307, as an authority for the legality of the 
officer's actions. (Page 14 of the Brief for Appellee). How- 
ever, there are significant differences in Draper which aor 
not appear in the instant case. In Draper, the officers had 
information| that a certain person would alit from a Chicago 


train carrying an object. The person was deséribed. The 


officers went to the train station, met a Chicago train and 
actually saw an individual who fit the descrintion given by: 
the source. The Sune Court held that the information re- 
ceived by the source, rlus the observation by the officers 
which confirmed the information given as to the train and 
the physical description of the verson justified the arrest, 

In the instant case none of the information civen by 
the informant was corroborated by the officers as to the 
identity of appellant and the fact that he was registered 
in the hotel under the alias "Falco" prior to the actual 
entry into the room after the announcement that arpellant ‘ 
was under arrest. ! 

The Government seeks to justify the entry of ‘the officers 
into the hotel room and the fact that their actions did not 


constitute an attempt to by-pass the commissioner by, first 


the case of Robbins v. MacKenzie, 364 F.2d 45. However, that 


case involved consent on the nart of the occurant to the 
officer's entry, whereas there is no element of consent in 
this case. Further, in the case of United States | v. Cachoian, 
364 F.2d 291, the defendant, in that case, after being aware 
of the officers at the door threw the narcotics out of the 
window and then opened the door and admitted the officers. 
The Court held that the defendant consented to the entry of 
‘the officers feeling secure that he had discarded the contra- 


band. The crucial element is not involved in this case as 


isa 
as the officer here forceé their way into the hotel room. 

In the case of United States v. Gorman, 355 F.2d 151, 
one Roche admitted officers into his motel room. The officers 
went there to discuss a bank robbery. Roche consented to 
the search of'his suitcase where evidence was found. There, 
the Court found that Roche had consented to the entry of the 
officers and the search of the suit case. 

In the case of Ellison v. United States, 93 U.S. App. 
D.C. 1, 206 F.2d 476, officers went to defendant's home to 
talk to him about a drug store housebreaking. “hile waiting 
on the front porch of defendant's home they observed several 
medicine bottles and other articles which matched the de- 
scription of things taken. They were then admitted to the 
house by defendant's mother and went to defendant's room 
where they arrested him. Fere there were articles in plain 
view seen by the officers from a place where they had a 
right to be. Also, the Court pointed out that the entry 
into the house was a peaceable one. 

None of the above cases relied upon by the Government 
are applicable to the case here. 

We submit that it is obvious from the start that the 


intention of the police was to secure entry into the hotel 


room for the purpose of making a search. This is fortified 


by the fact that they sought to obtain a search warrant on 


the basis of the information they received. Further, when 


| 
| 
Ce | 


they got to the hotel room they did not announce their 


identified ees as 


authority and purpose, but only 
police. The posting of an officer in an adjoining room to 
observe and then going to the room door itself indicates 


that the whole design was to effect an entry. 
It is submitted that the case must be -viewed as a whole 
and that the actions of the officers from the beginning 
were unlawful. “e reaffirm our reliance on the cases of 
Massachusetts v. Painten, 368 F.2d 142, cert dismissed 36 


U.S.L. Week 3283 and Hobson v. United States, 226 F. 2d 290, 
| 
| 
| 
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